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No. 13,151 


QUESTION PRESENTED 

Appellant was indicted for murder in the first degree. 
At the close of the evidence the court felt that the govern¬ 
ment had failed to prove premeditation and deliberation, 
so the jury was only given instructions on murder in the 
second degree and manslaughter. A verdict of guilty of 
manslaughter was returned. 

Therefore, in the opinion of appellee, the following ques¬ 
tions are presented: 

1. Under an indictment charging murder in the first 
degree, it is proper to submit manslaughter to the jury if 
the facts support such crime? 

2. May the sufficiency of the indictment, failure to give 
certain instructions, and sufficiency of the evidence be at¬ 
tacked by a motion to vacate under 28 U.S.C. § 2255? 
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FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 13,151 

Charles Howard, appellant 


v. 

United States of America, appellee 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 

On August 9, 1954, appellant was indicted for murder 
in the first degree for the shooting of the deceased with a 
pistol, in violation of District of Columbia Code § 22-2401 
(R. 1). After entering a plea of not guilty (R. 2), trial by 
jury was had and a verdict of guilty of manslaughter was 
returned. On November 3, 1954, appellant was sentenced 
to serve from five to fifteen years’ imprisonment (R. 3). 
No appeal was taken. A year later, on November 21, 1955, 
appellant filed a motion under 28 U.S.C. § 2255 to vacate 
sentence (R. 6-16), which motion was denied on November 
23, 1955 (R. 6). The District Court granted leave to pro¬ 
ceed on appeal from such denial on December 5, 1955, (R. 
17). The files of this Court show that pursuant to appel¬ 
lant’s motion, counsel was appointed on February 13, 
1956, to represent him on appeal. Court-appointed coun- 
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sel, on March 23, 1956, filed a memorandum in which he 
stated that he had carefully studied the case, and could not 
in good conscience pursue an appeal since in counsel’s 
opinion, there was not any question which could be prop¬ 
erly raised under a Section 2255 motion. Counsel requested 
leave to withdraw, which was granted on April 12, 1956. 
This Court subsequently denied two successive motions by 
appellant for appointment of new counsel, but granted sev¬ 
eral extensions of time within which to file his brief. There 
is no transcript of the trial below, but since the point 
raised by appellant is mainly a question of law rather than 
of fact, the record before the Court is sufficient for deter¬ 
mination of such question. 

STATUTE INVOLVED 

District of Columbia Code § 22-2401 provides: 

Murder in the first degree—Purposeful killing — Kill¬ 
ing while perpetrating certain crimes. —Whoever, be¬ 
ing of sound memory and discretion, kills another pur¬ 
posely, either of deliberate and premeditated malice 
or by means of poison, or in perpetrating or attempt¬ 
ing to perpetrate any offense punishable by imprison¬ 
ment in the penitentiary, or without purpose so to do 
kills another in perpetrating or in attempting to per¬ 
petrate any arson, as defined in section 22-401 or 22- 
402 of this Code, rape, mayhem, robbery, or kidnap¬ 
ping, or in perpetrating or in attempting to perpetrate 
any housebreaking while armed with or using a dan¬ 
gerous weapon, is guilty of murder in the first degree. 

SUMMARY OF ARGUMENT 

It is perfectly proper under an indictment charging mur¬ 
der in the first degree resulting from the shooting of de¬ 
cedent with a pistol to charge the jury on manslaughter, 
and to receive a verdict of guilty w T hen the facts so war¬ 
rant. In addition, a motion brought under 28 U.S.C. § 2255 
a year after trial is not the proper vehicle for raising such 
questions. 
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ARGUMENT 

The Indictment Was Not Amended 

It is appellant’s contention that by allowing the jury to 
return a verdict on manslaughter 1 under an indictment 
charging murder in the first degree, the court in effect un¬ 
lawfully amended the indictment. It is beyond cavil that 
a jury may return a verdict on any lesser included offense 
if the evidence warrants it, and it is equally well estab¬ 
lished that manslaughter is a lesser included offense in the 
charge of murder. Green v. United States, 95 U.S. App. 
D.C. 45, 218 F. 2d 856 (1955); Goodall v. United States, 86 
U.S. App. D.C. 148, 180 F. 2d 397 (1950); Sparf and Haven 
v. United States, 156 U.S. 51 (1895); Rule 31(c), F. R. 
Crim. P. When submitting a lesser included offense to the 
jury the only requirement is that there be evidence to sup¬ 
port such offense. 2 Goodall v. United States, supra. Also 
see Salinger v. United States, 272 U.S. 542 (1926). In 
Stevenson v. United States, 162 U.S. 313, 323 (1896) the 
Supreme Court said; 

“. . . [I]f there he any evidence fairly tending to 

bear upon the issue of manslaughter, it is the province 
of the jury to determine from all the evidence what 


1 “Manslaughter is the unlawful killing of a human being with¬ 
out malice.” Fryer v. United States, 93 U.S. App. D.C. 34, 38, 207 
F. 2d 134 (1953). 

2 In Kinard v. United States, 68 App. D.C. 250, 254, 96 F. 2d 
522 (1938) this Court said, footnote 4: 

“The defendant is entitled to an instruction on the law of 
manslaughter although he relies solely upon the theory of 
self-defense.” 

In Kinard the trial court had instructed the jury not to consider 
manslaughter, but to either return a verdict on first or second 
degree murder, or return a verdict of acquittal. In reversing the 
conviction for excluding manslaughter from the consideration of 
the jury this Court said; 

“We are satisfied that there was some evidence in the pres¬ 
ent case tending to show that the killing occurred while ap¬ 
pellant was in a heat of passion provoked by the actions of 
his wife, the deceased . . .” 


4 


the condition of the mind was, and to say whether the 
crime was murder or manslaughter.” 

By seeking to collaterally attack the judgment the appel¬ 
lant has the burden of proving his allegations, because a 
judgment carries with it a presumption of regularity. 
Johnson v. Zerbst, 304 U.S. 458, 468 (1938); McNair v. 
United States, — U.S. App. D.C. —, — F. 2d — (No. 13274- 
13290, decided July 12, 1956). Appellant has not made 
any of the transcript of the trial proceedings a part of the 
record on this appeal, and in his brief he does not appear 
to be claiming that there was not evidence to support the 
manslaughter verdict. His narrow contention is that the 
indictment was amended. 3 The part of a transcript which 
he quotes at pages 7 and 8 of his brief would indicate that 
self-defense was his defense at trial. Although Govern¬ 
ment counsel has not seen any of the transcript, the part 
quoted by appellant would indicate that he did in fact shoot 
the deceased but claimed he did so because he feared that 
his own life was in danger. If such were the case, then it 
was perfectly proper for the jury, after having heard all 
of the evidence, to believe the killing was without premedi¬ 
tation and deliberation, and therefore was not murder in 
the first degree, was without malice aforethought and there¬ 
fore was not murder in the second degree. Yet if the facts 
showed the killing to be unlawful the jury was authorized 


8 In Mellor v. United States. 160 F. 2d 757, 762-763 (8th Cir. 
1947), cert, denied , 331 U.S. 848 (1947), the court, in dealing with 
a similar contention said: 

“The appellants assign as error the action of the district 
court in submitting to the jury only the issues on which there 
was evidence offered, instead of submitting the case on the 
actual wording of the indictment. Appellants view this as an 
attempt by the trial court to amend the indictment, but we 
do not deem it surprising that no authority is cited in support 
of the contention. It is well settled that although a court may 
not strike out part of an indictment, Ex parte Bain, 121 U.S. 
1, 7 S. Ct. 781, 30 L. Ed. 849, a portion not sustained by the 
evidence may be withdrawn from the consideration of the 
jury.” 
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in returning a verdict on manslaughter. And since appel¬ 
lant has failed to allege or show that such verdict is not 
supported by the evidence the presumption of regularity 
prevails and the verdict must stand. 

Whether appellant’s contentions be considered as an at- 
task on the indictment, an attack on the instructions given, 
or an attack on the sufficiency of the evidence, 4 it is settled 
law that such issues cannot be raised by a motion brought 
under 28 U.S.C. § 2255. A mere defect in the indictment 
may not be attacked collaterally by such a motion so long 
as it charges with reasonable certainty the crime of which 
the appellant was convicted. United States v. Nickerson, 
211 F. 2d 909 (5th Cir. 1954). This is especially true when 
the record does not show that the sufficiency of the indict¬ 
ment was attacked in the trial court. Klein v. United 
States, 204 F. 2d 513 (5th Cir. 1953); Aaron v. United 
States, 188 F. 2d 446, (2nd Cir. 1951), cert, denied, 341 
U.S. 954. In the instant case appellant was charged with 
the shooting of the deceased, so a verdict under man¬ 
slaughter is covered by such charge. 

Appellant makes no claim that he requested the court 
not to instruct on manslaughter, although he had the right 
to make such request 5 and preserve the point for review 
by the appellate court. Instructions given or omitted are 
a ground for Section 2255 relief only if utilization of the 
jury thus becomes a farce. Meyers v. United States, 86 U.S. 
App. D.C. 320, 181 F. 2d 802 (1950); Kenion v. GiU, 81 
U.S. App. D.C. 96, 155 F. 2d 176 (1946); Maxwell v. Hud¬ 
speth, 175 F. 2d 318 (10th Cir. 1949). Appellant does not 
allege error in the substance of the instructions, but only 
claims that it was error to give instructions on man¬ 
slaughter. Therefore, such error should have been at¬ 
tacked by an appeal, not by a Section 2255 motion. 


4 It has been said too often to require citation that the sufficiency 
of the evidence cannot be raised by a motion brought under Sec¬ 
tion 2255. See Hall v. United States, — U.S. App. D.C. —, — 
F. 2d — (No. 12,939, decided June 22, 1956). 

5 F. R. Crim. P., Rule 30. 
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CONCLUSION 

Wherefore, it is respectfully submitted that the order 
of the District Court be affirmed. 

Oliver Gasch, 

United States Attorney. 
Lewis Carroll, 

Harold Titus, 

E. Tillman Stirling, 
Assistant United States Attorneys. 
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